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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JASON McKAIN,
Defendant-Appellant.

NO. 44525
Jerome County Case No.
CR-2006-4163

RESPONDENT'S BRIEF

Issue
Has McKain failed to establish that the district court abused its discretion by
executing McKain’s reduced sentence of 15 years with three years fixed for his crime of
enticing a child on the internet instead of retaining jurisdiction?

McKain Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
McKain arranged, in an internet chat room, to meet a person whom he thought
was a 13-year-old girl for sex. (#34506 R., pp. 6-14.) He was arrested by police when
he showed up at the rendezvous site, and had with him alcohol and a condom.
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(#34506 R., pp. 15-16.) The state charged him with one count of enticing children
under 16 over the internet, and he pled guilty. (#34506 R., pp. 26-27, 34-36.) The
district court imposed a sentence of 15 years with five years determinate, but
suspended the sentence and placed McKain on probation for 15 years.

(#34506 R.,

pp. 42-67.) McKain appealed, challenging the length of his probation, but the Idaho
Court of Appeals found no abuse of discretion. State v. McKain, 2008 Unpublished
Opinion No. 491, Docket No. 34506 (Idaho App., June 2, 2008).
Several years later the state moved to revoke McKain’s probation for multiple
violations of both his sex offender agreement of supervision and the explicit terms of
probation. (R., pp. 5-46.) Although the violations are varied in nature, they center
primarily on McKain using disallowed internet access and smart phone usage to
arrange for unapproved sexual dalliances and an exchange of sexual photographs.
(Id.) McKain admitted nine of the eleven alleged violations and the state withdrew the
other two. (R., pp. 54-55.) The district court revoked probation, but reduced the fixed
portion of McKain’s 15-year sentence to three years. (R., pp. 59-60.) McKain filed a
timely notice of appeal. (R., pp. 62-64.)
McKain asserts the district court abused its discretion by not retaining jurisdiction.
(Appellant’s brief, pp. 4-6.) Specifically, he contends “the district court did not reach its
decision by an exercise of reason.” (Appellant’s brief, pp. 4-5.) McKain has failed to
show an abuse of discretion because the record supports the sentence imposed.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
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The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id. Application of these standards shows no abuse of discretion.
The district court specifically applied the correct legal standards to the issue
before it. (Tr., p. 25, Ls. 11-19.) The district court stated its reasoning as follows:
Under the circumstances, given the nature of the underlying offense, given
the behavior documented in the report, the Court does believe that
imposition of sentence is appropriate. The Court does believe that the
defendant should proceed with sex offender treatment in a correctional
setting and that the rider program would not be adequate.
(Tr., p. 26, Ls. 12-19.) Application of the law to the district court’s decision shows no
abuse of discretion.
McKain contends the district court did not reach its decision through an exercise
reason (Appellant’s brief, pp. 4-5), but that claim is belied by the above quote. McKain
also cites to evidence that before this offense he was a relatively productive and crimefree member of society, that he was abused as a child, that he participated in therapy
and, at the time of sentencing, was deemed “only” a low to moderate risk to reoffend,
and that he went several years without a probation violation and expressed remorse.
(Appellant’s brief, pp. 5-6.) There is nothing in the record, however, to indicate the
district court was unaware of this evidence, and the district court stated it was
considering McKain’s character, the nature of the underlying offense, and McKain’s
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prior performance on probation. (Tr., p. 25, Ls. 16-19.) Moreover, the district court also
reduced the fixed portion of the sentence to make McKain parole eligible at an earlier
date. (Tr., p. 26, Ls. 20-24.) Because the district court did consider the relevant factors,
the record does not support McKain’s claim the district court did not reach its decision
by an exercise of reason.

Conclusion
The state respectfully requests this Court to affirm the district court order
imposing sentence.
DATED this 22nd day of February, 2017.

__/s/ Kenneth Jorgensen___________
KENNETH JORGENSEN
Deputy Attorney General
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